- BLF25/2818 15:55 81226696280 GDMEGM.JAR

CLARKSYILLE TOWH COURT Fax:81228I5548 Jan 35 20710 13:38 PAGE

P.oud

IN THE CLARKSVILLE TOWN COURT

" STATE OF INDIANA

TOWN OF CLARKSVILLE
v,  CAUSENO. 10101-0810-0V-576

10101-0905-0V-214
JOSHUA JANTZEN

ORDER ON MOTION 10 DISMISS

This mattet having come before thé Cowrt upon the Defendant’s Motion to Dismiss, and the
Court having reviewed the pleadings of the parties, the aniens brief, and the oral arguuments of the
parties, does now FIND, ORDER AND ADJUDGE as follows:

1. The Tawn of Cim‘ksvillc (“Town”) enaeted Ordinance 2005-0-03 1o regulate sexually
oriented businesses.

2. Ordinancs 2005-G-03 provides for the regulation of sexually orienwed businesses ina
veriety of ways, including Heensing requirements for employees, hours of aperalion,
interfor construction, location and distance from other entities.

3 The Defendant, Joshua Jantzen, is an employes of Theatair %, which both parties agres
is a sexually oriented business. Theatair X pas been in busitess for over forty (40)

Vears.

4, The Town issued citations to Jattzen for alleged violations of Ordinance 2005-G-03,
specifically for viplating the ordinance’s hours of operation section, and sections
regarding the ineriox sonstruction and lighting of the business.

5. The Defendant filed a Motion to Dismiss arguing that the ordinanee was inprapetly
snacned and is wnconsiitational, both as drafted and as applied, and fhat it camot b

saved by a severabilivy clanse.
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6. The Defendant argued and the Town vonceded that the procedurz] requiremerts of the

statutes providing for tha enactment and smendment of zomng stetutes mast be
adhered to in ordet for such ordinamcs to by valid, Additionally, the Town agreed that
those pertiens of Ordinance No. 2005-G-03 regarding location and dstance

requirements ate Zoning segulations.

~4
N

1.C. 36+7-4-405 requires advisory plan comitissions to make recommendation to the
mmicipal legislative body forzaninglaws and changes. The Town lso asknowledged
that Ordinagee No. 2003.0-03 was pot presented to the Town's advisory plan
commission for. review and recommendation prior to ensctment by the Town Council,
and it conceded that the portion of the ordinence reganding the location of sexually
acented businesses (Section 13) Is invalid.

§  Zoningisthe division of a municipality oz other local commusity o districts and the
regmiation of buildings and érru&ums aceording to their consmraction and the nature
and extent of their use, or the regulation of land according to ¥is navire and yses.
(Emphasis added). 30LL.E. Zoping § 1. pg.579 (2008). The defendant contends that
the ordipance is 8 zoning ordinanee and i5 entirely void rather than just Secton 13.

2. For purposes- of determining whether a pardsular ordipance is a zoning ordinance,
woyge" refers to 1ot Aow the properiy is used but what type of land use was permitied.
(Exnphasis added), See City of Carmel v. Martin Marietia Matertals, 383 NE2d 781
(nd. 2008). An ordinance may be found 1 be 2 zoning ordinance 1ot because it
regulates the use of laod but besanse it dictatee what type of land use is permitted 4nd
where. Sze id ' |

10.  The Courthas reviewed several state and federal decisions whi@ have examined the

validity of various ordinences reguiating sexually orieried businesses. While thers axe
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variations in their provisions, one seesningly i versal charactertstic of such ordinences
is that they employ both what type of kand use was permitted and where (zozing),
alang with how the businesses could operste. Such is the ease here.

11, The Town argues fhat just because Section 13 was adopted incomreetly and was nor
enacted as a zoning ordinance, all remaining sections that are not relafed to zoning
{ssues are stifl valid as a result of the severability clause conta.iiwd in the ordipancc.
Thus, it maintains that the remainder of the ordinence without Section 13 is vahd and
enforcoable.

12.  The sxistence or nom-existence of a severability clanse is only one indication of
legislative intent. lts presence or abience is not binding on a court in determining
whether a staiute should be enforced after the excivior of unconstitutional gortions.
Indtana Ed. Employment Relationy Bd. . Bentoh Comm. School Corp. (1977), 266
Tnd 491, 510, 363 N.E 2d 752, 75162 (Emphasis added). (“The presence of a
severability clause is an indication of legislative intent, although it is not binding on
ourts *)indernal citations omitted), #2. (noting that these principles apply equally to
locally enacted ordinances as staitztes).

“In aseertaining legislative intent the entire
statute and e object sought o be obtained
must be considered ... ‘I ove provision of au
shactement Is invalid and the others valid, the
latter are not affected by the veid provision,
unless they are plainly dependent upon each
other, and so inseparably connected that they
cammot be divided without defeating e object
of the statute.”... ‘where the provisions of an
actare mutnally copnected with, and depandent
. on, sech other, warranting the belief that the
Legisiahwe intended them to vperste a5 A
whole, the invalidity of part of an act rendets

valid  all provisions which are thus
dependent, conneoted, of integral. If, after the
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elirzination: of an invalid part of an act, the

remainder is not complete, the whole act is

void.,” Stafe v. Gilbart (1966), 247 Ind 544,

5.50»5! 219 N K 24302 59505,
However, “in the final analysis, the [issue of Jugislative intent as o severability]
comefs) down to the aforementioned uitimate test, i.e., would the Legislature have
passed the valid portion without the invalid had it known of the invalidity.” Benton,
266 Ind. 4t 307-508, 365 N E.2d ot 760,

13 Witk regard fo whether or not'the Town would have adopted the ordinanes had it been
presented without the invalid featuﬁ:s, the Court believes that answet ig depeﬁdant o
-whcéhtr the provision omitied is one which reguiates the use of the land or what type
of land use Was permiticd at what locarion. Tn other words, the Court believes the
Town may very well have passed Ordinance 2005-G-03 without one or more of the
hours of operations, public nudity or escort agency regulations, st¢. On the ather hand,
the Court believes it extremaly doubtful thet the Town weuld have passed the
Drdinnm".e- without the location restrictions (zouﬁig) hers coneeded 10 be invaelid. Ifthe

" Town wers to do so, there w;vould be no probibstion in the location of 4 sexually
oriented business within five hundred (300) feet of 2 residential zone, chureh, schools,
parks, efc. In fact, § 117.05(A) would mandate the enforcement officet t jssue a
license in one of such locations in the absence of one of the prohibited conditions
therein being present Such e nesult wouid be clearly cortrary to the very purposs fot

which the ordinanice was enacted,
14, The licensing requirements contained in § 117.05(A) also suggest to the Court that the
Town infended for all provisions of the otdinanes to e mutually dapandcnt and 10

operate a5 & whole it order 10 regulate sexvally oriented businesses. Specifically, §
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117.03(AX7) is dependent on location restrictions in a zoning district in prohibiting the
enforceremt officer in issuing & license.

15.  Based onthe Formgoing, the court conchudes that Ordinange 2005-G-03 was enacted
to provide a comprehensive response to what the Town perceived to be the negative
effects of having a sexually oriented business within its coramunity. Furthermors, the
Court beﬁeves_that the igtent of the boerd in ado;:fh’zg' the erdinance was that the
provisions of the ordinance operste as 2 whele in order to achieve is stated purpose,
and x;rhm the Joestion regulaticns are eliminated from the ordinance, the remaining
provisions ars incomplete,

16. T sum, because the Court belioves that the Town would not have adopted the
ordinanee without the regulation of what type of fand use would be permitted and
where, and that the provisions of the ordinance were infended 10 operste am a whole,
the Court finds the ordinanes is vaid in its sotirety. Given the Court’s conclusion, it
is unnecessary 16 address the constitutionality of the ordiveance.

IT 1S THEREFORE ORDERED that Defendant’s Motion to Dismiss is heveby gramted.

IT IS FURTHER ORDERED that the citations charsing viotations of the provisions of

Oxdinance 2005-G-03 ars dlsmisg

Dated this g\.é duty of Yapuary, 2010,

RDBERT L RRNMETT, SPECIAT, TUDGE
CLARKSVLLE TOWN COURT

£0; Joan Hendexson
Christopher Stuxgeon
H. Louis Sirkin




